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MEMORANDUM OPINION 

This matter comes before the court on defendants' 
motion for judgment on the pleadings, or, in the 
alternative, for summary judgment. For the reasons 
stated below, defendants' motion will be granted. 

 
BACKGROUND 

In 1994, defendant National Public Radio ("NPR") 
recorded and produced commentaries by plaintiff, 
Mumia Abu-Jamal for broadcast purposes. Jamal, a 
journalist and political activist, has served as Minister of 
Information of the Philadelphia chapter of the Black 
Panther Party, and has been an outspoken critic of the 
Philadelphia Police Department. Pl.'s Comp., March 26, 
1996 at para 3. Jamal was arrested in 1981 for the 
murder of Philadelphia police officer Daniel Faulkner. 
Though he has maintained his innocence, he was 
convicted of the killing and was sentenced to death in 
1982. Id., para. 8. Jamal's trial and ultimate sentence 
have become the focus of widespread media attention. 
Comp. at para. 10. 

Incarcerated, Jamal has continued to express political 
views from prison, and [*2]  in July of 1992, the Prison 
Radio Project, a public interest organization assisting 
prisoners voice their views in radio shows, began 
recording and producing radio commentaries written 
and delivered by Jamal for radio broadcast. Comp. at 
para. 12. 

At some point in February of 1994, Ellen Weiss, the 
executive producer of "All Things Considered," met with 
Noelle Hanrahan, director of the Prison Radio Project to 
discuss the possibility of having Jamal record and 
broadcast commentaries on NPR. Comp., para. 13. 
Weiss expressed an interest in having Jamal make 
recordings, and agreed that NPR would record and 
produce Jamal's readings -- which he would write to 
NPR format, reimbursing Hanrahan for expenses 

incurred in attending the recording session. Weiss also 
agreed that Jamal would be compensated for his work, 
according to NPR's normal practice. On March 10, 
1994, Weiss sent a letter to Hanrahan confirming an 
agreement that Jamal would create, the Prison Radio 
Project would record, and NPR would broadcast one 
commentary a month for six consecutive months. Weiss 
and NPR assistant editor Laura Westley selected a 
number of Jamal's writings for recording, production and 
broadcast. Comp. para.  [*3]  25. In fact, NPR did record 
at least nine of Jamal's readings. Plaintiff then alleges 
that Westley called Hanrahan to notify her that a Jamal 
broadcast would debut on May 16, 1994. 

Shortly before the scheduled radio program, Jamal 
asserts that the National and Philadelphia Chapters of 
the Fraternal Order of Police began issuing public 
denunciations of NPR's decision to air Jamal's pieces. 
Specifically, plaintiff states that these organizations 
"engaged in concerted and coordinated actions to 
contact state and federal officials and urge them to 
pressure NPR not to broadcast Mr. Jamal's 
commentaries by threatening to restrict the funds of 
NPR and its affiliate stations." Comp., para. 30. 

Plaintiff also suggests that then-Senator Robert Dole, 
individual members of Congress, and various other 
federal and state officials contacted NPR before the 
date Jamal's piece was scheduled to run, demanding 
that the organization not play Jamal's commentary. 
Plaintiff believes the reason for the pressure was 
political, a result of ideological disagreement with the 
views Jamal expressed "and the viewpoints that he 
symbolized with respect to the death penalty, police 
brutality and racism in Philadelphia,  [*4]  and police 
brutality and racism in the United States more 
generally." Comp., at para. 32. 

Shortly before the broadcast, defendant Bruce Drake, 
Managing Editor of NPR, and defendant William 
Buzenberg, NPR's Vice President for News and 
Information, decided to cancel the broadcast of Jamal's 
commentaries. 

In sum, plaintiff alleges that NPR's actions in refusing to 
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broadcast Jamal's commentaries are a violation not only 
of contract, but also of his First Amendment rights under 
the United States Constitution. Jamal submits that the 
cancellation of the program was the improper result of 
"the pressure exerted by Senator Dole and other 
conservative opponents of the political viewpoints" that 
Jamal would have voiced on NPR. Comp., para. 36. 

In Jamal's five-count complaint, he alleges first, a 
violation of his rights to free speech and freedom from 
governmental censorship under the first and fifth 
amendments. Jamal argues that NPR is an agency or 
instrumentality of the United States Government, and 
that NPR's actions in "suppressing" Jamal's views were 
taken under color of federal law. In count two of his 
complaint, Jamal alleges a "taking" under the Fifth 
Amendment, in that NPR appropriated [*5]  audio tapes 
of Jamal's commentaries, and by its refusal to return 
them, effected a taking of plaintiff's property without just 
compensation. 

Count three of the complaint alleges a violation of rights 
against deprivation of liberty or property without due 
process of law under the Fifth Amendment, and Count 
four asserts a common law or statutory breach of 
contract and breach of the covenant of good faith and 
fair dealing claim. Count five is a claim for conversion. 

Defendants have moved to dismiss the complaint on the 
pleadings, or in the alternative, they have moved for 
summary judgment on counts one, two and three, and 
have asked the court not to exercise supplemental 
jurisdiction over the remaining common law claims 
embodied in counts four and five. Essentially, NPR, as 
the defendants will collectively be referred to for 
purposes here, claims it is not a state actor. Therefore, it 
cannot have committed any constitutional violations. 
Then, without these claims to latch onto, there is no 
reason for a federal court to hear claims which are more 
appropriately brought in state and local courts. 

 
DISCUSSION 

A motion to dismiss on the pleadings may be granted 
only when it appears [*6]  beyond doubt that the plaintiff 
can prove no set of facts in support of his claim that 
would entitle him to relief.  Conley v. Gibson, 355 U.S. 
41, 45-46, 2 L. Ed. 2d 80, 78 S. Ct. 99 (1957). NPR 
argues that this court is without subject matter 
jurisdiction to hear the claims presented in counts one, 
two, and three of plaintiff's complaint, as they require 
state action. NPR claims that under no set of facts could 
NPR be considered a state actor based on the 

allegations made by plaintiff Jamal. 

Plaintiff presents basically two sets of arguments: (1) 
NPR is a governmental entity or instrumentality in its 
own right; and (2) even if NPR is a private actor, its 
actions were transformed into those of the government 
because of government compulsion or encouragement. 

1. Is NPR a government instrumentality in general 

In Lebron v. National Railroad Passenger Corp., 513 
U.S. 374, 130 L. Ed. 2d 902, 115 S. Ct. 961 (1995), the 
United States Supreme Court held Amtrak to be an 
instrumentality of the United States for First Amendment 
purposes. In that case, petitioner Lebron wanted to 
place a billboard in Amtrak's Pennsylvania Station in 
New York City. His billboard was political in [*7]  nature, 
attacking an American beer manufacturer. Amtrak's vice 
president disapproved of the billboard, and invoked 
Amtrak's policy of not allowing political advertising on 
the over 100-foot-long billboard in question.  Id. at 377. 
Amtrak, though created by Congress, was by statute to 
be considered a private corporation. Despite this 
disclaimer, the Supreme Court determined that Amtrak 
was "established and organized under federal law for 
the very purpose of pursuing federal governmental 
objectives, under the direction and control of federal 
governmental appointees. It is in that respect no 
different from the so-called independent regulatory 
agencies … which are run by presidential appointees 
with fixed terms." Id. at 398. The Court then held that 
where "the Government creates a corporation by special 
law, for furtherance of governmental objectives, and 
retains for itself permanent authority to appoint a 
majority of the directors of that corporation, the 
corporation is part of the Government for purposes of 
the First Amendment." Id. at 400. This limited holding 
was necessary because, in the Court's own words, "it 
surely cannot be that government, state or federal is 
able [*8]  to evade the most solemn obligations imposed 
in the Constitution by simply resorting to the corporate 
form." Id. at 397. 

Jamal argues that NPR is like Amtrak. In 1970, the 
Corporation for Public Broadcasting ("CPB") and a 
group of noncommercial broadcast licensees formed 
NPR and the Public Broadcasting Service ("PBS") 
pursuant to CPB's requirement that it arrange for 
interconnection facilities to distribute public 
telecommunications services. Pl.'s Opp. at 9, citing 
Accuracy in Media, Inc. v. FCC, 172 U.S. App. D.C. 
188, 521 F.2d 288, 291-92 (D.C. Cir. 1975)(discussing 
NPR's formation). Through this arrangement, NPR 
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receives federal funding. Plaintiff specifically notes 
several conditions which Congress has imposed upon 
NPR for it to continue to receive federal funding; for 
example, there are obligations that NPR maintain public 
financial reports, 47 U.S.C. § 396(k)(5), follow equal 
opportunity employment practices, 47 U.S.C. § 398(b), 
hold open meetings with reasonable notice to the public, 
47 U.S.C. § 396(k)(4), and in a condition special to 
NPR, the CPB was directed to withhold funds from it 
unless NPR implemented certain financial controls. Pl.'s 
Opp. at 10. These considerations [*9]  suggest, Jamal 
asserts, that NPR falls under the ambit of Lebron, as a 
corporation which is truly an instrumentality of the 
federal government. 

But NPR says these examples of government regulation 
do not a governmental entity make. Instead, defendants 
urge the court to find that Lebron requires specific 
factors to be met before finding a nominally private 
corporation to be a governmental entity, factors they 
believe are absent when applied to NPR. Specifically, 
under Lebron, a corporation must be (1) created by the 
Government by a special law; (2) for the furtherance of 
governmental objectives; (3) where the Government 
retains for itself permanent authority to appoint a 
majority of the board of directors, before that corporation 
will be considered a governmental instrumentality for 
purposes of the First Amendment. NPR argues that its 
status "does not satisfy even one of the prongs of the 
Amtrak test." Defs.' Mot. to Dis. at 9. 

At least two circuits have held, or at least presumed, 
that all three Lebron prongs need be met for private 
corporations to be considered governmental actors. In 
Hall v. American Nat'l Red Cross, 86 F.3d 919, 922 (9th 
Cir. 1996) the [*10]  Ninth Circuit found that because the 
government retained permanent authority to appoint far 
less than a majority of the Red Cross's board of 
directors, it "is not a government actor under the Lebron 
structural analysis of government chartered 
corporations"; and in Barrios-Velazquez v. Asociacion 
de Empleados del Estado Libre Asociado de Puerto 
Rico, 84 F.3d 487, 492 (1st Cir. 1996) the First Circuit 
ended all discussion of whether a financial services 
organization was a governmental entity after it 
determined that Puerto Rico retained no permanent 
control over the board of directors. 

This court agrees with that approach. It comports with a 
common sense reading of Lebron, and the recurring 
theme in that opinion that in addition to government 
creation to further governmental purposes, there must 

be government control. 1 And this is achieved when the 
government commandeers the board of directors. None 
of NPR's directors is selected, appointed or confirmed 
by any branch of the federal government, pursuant to 
NPR's bylaws. See, Defs.' Mot. to Dis. at 4. Plaintiff 
does not suggest otherwise. Instead, Jamal focuses on 
the alleged regulatory and financial control which [*11]  
Congress has over NPR. But simply because a 
corporation is regulated by Congress or receives federal 
funding does not make it "the government" under 
Lebron. Rather, like here, we are left with a corporation 
which is essentially private despite its operation within 
various governmental strictures. If this court were to 
hold every private corporation subject to federal 
regulation to be governmental instrumentalities, that 
would effectively nationalize a large portion of America's 
private industrial and organizational structure. 

 [*12]  NPR, therefore, as a matter of law, is not a 
government instrumentality, and is not a state actor for 
First Amendment purposes. 

2. Did NPR Become a State Actor in this Case 

Jamal's second line of attack, that NPR, as a private 
actor, may still be found to be operating under the color 
of law for constitutional purposes needs to be 
addressed. 

The Supreme Court has stated 

in the typical case raising a state-action issue, a 
private party has taken the decisive step that 
caused the harm to the plaintiff, and the question is 
whether the State was sufficiently involved to treat 
that decisive conduct as state action. This may 
occur if the State creates the legal framework 
governing the conduct 2 [*13] , if it delegates its 

 
1 E.g., "that Government-created and -controlled corporations 
are (for many purposes at least) part of the Government itself 
has a strong basis, not merely in past practice and 
understanding, but in reason itself." Lebron, 513 U.S. at 397. 
The Court also recounted its prior holding that Girard College 
was a government actor for constitutional purposes "because 
it was operated and controlled by a board of state appointees, 
which was itself a state agency." Id. referring to Pennsylvania 
v. Bd. of Dir. of City Trusts of Philadelphia, 353 U.S. 230, 1 L. 
Ed. 2d 792, 77 S. Ct. 806 (1957). 
2 E.g., North Georgia Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 
601, 42 L. Ed. 2d 751, 95 S. Ct. 719 (1975). 
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authority to the private actor 3, or sometimes if it 
knowingly accepts the benefits derived from 
unconstitutional behavior 4. Thus, in the usual case 
we ask whether the State provided a mantle of 
authority that enhanced the power of the harm-
causing individual actor. [Citations omitted]. 

 NCAA v. Tarkanian, 488 U.S. 179, 192, 102 L. Ed. 2d 
469, 109 S. Ct. 454 (1988). 

Though there is no clear "formula" 5 for conduct which 
will transform an otherwise private actor into the state 
for constitutional analysis, the Supreme Court has 
articulated a number of different "factors or tests" in 
different contexts: "e.g. the 'public function' test, the 
'state compulsion' test, the 'nexus' test, and, in the case 
of prejudgment attachments, a 'joint action test,'" Lugar 
v. Edmondson Oil Co., 457 U.S. 922, 939, 73 L. Ed. 2d 
482, 102 S. Ct. 2744 (1981) [citations omitted]. 

 [*14]  There is no suggestion of joint action here, and 
the "nexus" or "symbiosis" test, a derivative of Burton v. 
Wilmington Parking Authority, 365 U.S. 715, 6 L. Ed. 2d 
45, 81 S. Ct. 856 (1961) must also be rejected. The 
Supreme Court has not found a similar basis for state 
action since Burton 6, although Burton is apparently still 
good law. In this case, however, Jamal merely asserts 
that there is a "close relationship" between the 
government and NPR. But a symbiotic relationship 
means more than this. It means an interdependence, 
not just a close relationship. The government's fortunes 
do not rise with NPR's. In Jackson v. Metropolitan 
Edison Co., 419 U.S. 345, 42 L. Ed. 2d 477, 95 S. Ct. 
449 (1987), the Supreme Court rejected a "nexus" or 
"symbiosis" argument where the petitioner suggested 
that a heavily regulated, partial monopoly providing 
public utilities was subject to constitutional limitations. 
The facts there were far stronger than the ones here 
alleged. If in Jackson there was insufficient nexus to 
establish state action in the acts of a public utility, then 
here, where at worst NPR is subject to certain public 

 
3 E.g., West v. Atkins, 487 U.S. 42, 101 L. Ed. 2d 40, 108 S. 
Ct. 2250 (1988). 
4 E.g., Burton v. Wilmington Parking Authority, 365 U.S. 715, 6 
L. Ed. 2d 45, 81 S. Ct. 856 (1961). 
5 See, e.g., Edmonson v. Leesville Concrete Co., 500 U.S. 
614, 632, 114 L. Ed. 2d 660, 111 S. Ct. 2077 (1991) (stating, 
"our cases deciding when private action might be deemed that 
of the state have not been a model of consistency." 
6 See, Lebron, 513 U.S. at 378, "we have held once," 

meeting restrictions or equal employment practices, 
 [*15]  there can be no sufficient nexus to establish state 
action. 

With respect to the "public function" test, Jamal 
advances no argument, and if he did, it would be 
rejected. Under this factor, a private party must exercise 
a function that has been "traditionally the exclusive 
prerogative of the State." Jackson, 419 U.S. at 353. If 
anything, in this country, provision of information has 
been more a matter for the private press than the 
government. 

What Jamal truly relies upon, then, is a compulsion 
argument. Jamal argues that 

plaintiffs have sufficiently alleged facts from which 
to conclude that the government encouraged or 
coerced NPR's decision to cancel the controversial 
broadcast of Mr. Jamal's commentaries by the 
direct intervention of governmental officials and by 
the explicit statutory directive to the CPB to cut off 
funding of NPR and other producers of national 
programming if it did not demonstrate 'strict 
adherence' to the 'balance and [*16]  objectivity' 
requirements of the act when it plans 'controversial' 
programs." Pl.'s Opp. at 16. 

Thus, plaintiffs' only key to state action is to argue (1) 
that the public statements by a United States Senator 
and the Fraternal Order of Police condemning a 
decision by NPR to air Jamal's commentaries could be 
considered government encouragement or compulsion 
of a private act, and (2) the existence of an 
unconstitutional "objectivity and balance" requirement 
whereby NPR is statutorily required to air or not air 
certain views or face funding cuts compelled NPR to 
make its decision, thus making NPR a state actor for 
constitutional purposes. 

In Blum v. Yaretsky, 457 U.S. 991, 1004, 73 L. Ed. 2d 
534, 102 S. Ct. 2777 (1981), the Supreme Court held 
that the government can be held responsible for a 
private decision only when it has "exercised coercive 
power or has provided such significant encouragement, 
either overt or covert, that the choice in law must be 
that" of the government. Jamal argues that he has pled 
facts sufficient to survive dismissal on that basis. Pl.'s 
Opp. at 17. The court disagrees. 

a) Senator Dole and the Police 

Plaintiffs' complaint alleges that beginning [*17]  three 
days before Jamal's commentary was to air, "the 
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National and Philadelphia Chapters of the Fraternal 
Order of Police began issuing public denunciations of 
NPR's decision to air Mr. Jamal's commentaries and 
engaged in concerted and coordinated actions to 
contact state, and federal officials" to pressure NPR not 
to air the pieces "by threatening to restrict the funds of 
NPR and its affiliate stations." Comp. para. 30. Plaintiff 
also complains of remarks made by Senator Dole after 
the decision not to air the commentaries had been made 
by NPR. Senator Dole gave credit to members of 
Congress for NPR's recantation. 

Assuming that the FOP and individual members of 
Congress did call NPR in attempts to pressure it not to 
air the program, not one of these people has any legal 
control over NPR's actions. At best, the entire Congress 
controls a small portion of federal funding NPR receives 
through the CPB. But this simply does not mean that 
NPR's "choice in law" not to air Jamal's broadcast was 
that of the government. 

b) The "Objectivity and Balance" Requirement 

Plaintiff makes a creative last ditch effort to find state 
action. Jamal suggests that his commentaries may have 
been squelched [*18]  because NPR officials sought to 
comply with a congressionally mandated "objectivity and 
balance" requirement. Under 47 U.S.C. § 396 (g)(1), the 
CPB is to facilitate the development of high quality, 
diverse broadcasting "with strict adherence to objectivity 
and balance in all programs or series of programs of a 
controversial nature." Plaintiff focuses on statements 
made by Senator Dole at the time of passage of the 
objectivity requirement 7 and after NPR's decision not to 
air the tapes, to illustrate that NPR's actions may likely 
have been taken in accord with this legal requirement -- 
a requirement plaintiff argues is of dubious 
constitutionality. Plaintiff argues that "given the 
existence of the statutory directive of the 1992 

 
7 Plaintiff attributes to Senator Dole remarks concerning the 
passage of the objectivity and balance requirement, shedding 
light on his view that the "amendment adopted yesterday 
which relates to objectivity and balance is that it applies to all 
funds appropriated to the Corporation for Public Broadcasting 
for national programming. In other words it applies to any 
funds distributed by the CPB for national programming. 
Therefore, in practice … National Public Radio…should strive 
for objectivity and balance…. Should the Board members of 
the CPB determine that standard has not been met, the Board 
is required to withhold future funds to those organizations or 
the CPB must itself fund additional programming to achieve 
the objectivity and balance, or take other appropriate action." 
Pl.'s Opp. at 13. 

Amendments that NPR … be sanctioned with funding 
restrictions if they should present a controversial figure 
such as Mr. Jamal without 'strict adherence to objectivity 
and balance,'" NPR's actions "are attributable to the 
government simply because they were compelled or 
significantly encouraged by the official policy of the 
government to exclude controversial figures…." Pl.'s 
Opp. at 19. 

 [*19]  Plaintiff's sole source of support for this theory of 
government action is a line 1960s-era civil rights cases. 
The first is Peterson v. City of Greenville, 373 U.S. 244, 
10 L. Ed. 2d 323, 83 S. Ct. 1119 (1963), where the 
Supreme Court, Chief Justice Warren writing for the 
court, held that a private restaurant owner's segregation 
practices were attributable to the state when the "State 
has commanded a particular result," -- in Peterson it 
was enactment of an ordinance requiring segregation at 
lunch counters -- because that state requirement "has 
removed that decision from the sphere of private 
choice." Id. at 248. Thus, a private business became a 
state actor because its actions were compelled by the 
city's law. 8 

 [*20]  The second case on which plaintiff seeks support 
is Robinson v. Florida, 378 U.S. 153, 12 L. Ed. 2d 771, 
84 S. Ct. 1693 (1964), which relying on Peterson, found 
state action where a private restaurant refused to seat 
several black customers because the Court believed the 
State of Florida had placed extra burdens on 
restaurants which did serve blacks by requiring them to 
build separate bathrooms. Thus, the Court found that a 
private eating facility's refusal to seat blacks was 
attributable to the state. 

Following this reasoning, plaintiff argues that the 
existence of a balance requirement must mean that 
NPR's decision not to air a Jamal commentary is state 
action, because NPR is either compelled by law to 
cancel controversial speakers or burdened by law if it 
does not. 

The court must disagree. Even if the objectivity and 
balance requirement affected NPR, a claim which NPR 

 
8 The Court stated it would have found state action even if the 
restaurant manager would have acted independently of the 
statute. The Court wrote that when a state agency passes a 
law compelling racial discrimination "such a palpable violation 
of the Fourteenth Amendment cannot be saved by attempting 
to separate the mental urges of the discriminators." Id. Jamal 
intends to advance this argument for the First Amendment as 
well. 
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disputes 9, this would still not reach the level of 
compulsion required for state action. Though the civil 
rights cases stretch state action to a point where the 
Court could engage in its own form of legislation for 
private businesses, the main point of those cases, which 
stress that when private actors [*21]  have no choice but 
to act in a way compelled by the state, they become 
state actors, is no different than what the Supreme 
Court has more recently stated in Blum. 

It is inconceivable to the court that even at its most 
sinister, the objectivity and balance requirements 
compel NPR or any other partially-publicly supported 
broadcaster to deny any specific individual access to the 
media. What Jamal asks this court to [*22]  find is that 
NPR denied him the right to speak because of the 
existence of a law which requires no such thing. 
Therefore, plaintiff states no cause of action against 
NPR in counts one, two, and three of his complaint. 

 
CONCLUSION 

Finally, in light of the determination to dismiss plaintiffs' 
federal claims, there is no reason to litigate the pendent 
state claims in this court. Under 28 U.S.C. § 1367 (c)(3) 
this court may decline to exercise supplemental 
jurisdiction over additional state claims if the court has 
dismissed all claims over which it has original 
jurisdiction. Even accepting plaintiff's argument that this 
court could hear these claims if it desired, there is no 
reason to do so. Claims dealing with allegations that 
Jamal was never paid or his recordings never returned 
are state claims that are appropriately heard in District 
of Columbia Superior Court. 

Thus, for the reasons given above, defendant's motion 
for judgment on the pleadings will be granted, and 
plaintiff's complaint will be dismissed. A separate order 
shall issue this date. 

Royce C. Lamberth 

 
9 NPR believes that plaintiffs' conception of the relevant statute 
is ill-formed. First of all, only CPB is affected by the legislation. 
Even if NPR were covered, however, plaintiffs assert that 
rather than suffering economic sanction from a failure of 
balance, Congress does not require any action to be taken by 
the CPB if there is lack of balance, only that the CPB should 
try and "fill the hole or correct the imbalance" by increasing 
programming representing the other side of the controversial 
issue in question. Pl.'s Reply at 9 citing remarks of Senator 
Daniel Inouye, 138 Cong. Rec. S7342. 

United States District Judge 

8-21-97 

 
ORDER 

Upon consideration of defendants' motion for judgment 
on the [*23]  pleadings or in the alternative, for summary 
judgment, the opposition thereto, and the reply, it is 
hereby ORDERED, for the reasons stated in the 
accompanying memorandum opinion, that defendants' 
motion is GRANTED, and plaintiffs' complaint is 
DISMISSED. 

SO ORDERED. 

Royce C. Lamberth 

United States District Judge 

DATE: 8-21-97  
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